
 

 
 

 
 
 

Maio Marques de Rosa v Varzim Sol 
The Right of the Employer to Choose the Weekly Rest Period 

 
In Britain under regulation 11 of the Working Time Regulations 1998 a worker is entitled to at 
least one 24-hour period of uninterrupted time off work every week. The twenty-four hours 
must be consecutive but can run across two days. The employer can choose to vary this 
entitlement and allow either: 
 

• one rest period of at least 48 hours every fourteen days, or 

• two periods of at least 24 hours rest every fourteen days 
 
According to the Attorney General in the ECJ, Article 5 of the Working Time Directive enables 
employers to choose, for each seven-day period, when to grant the prescribed weekly rest 
period (of at least 24 hours, plus 11 hours daily rest). Further, it only requires this period to be 
granted within each seven-day period. 
 
This means that a worker could conceivably be required to work up to 12 consecutive days, 
as long as the other minimum requirements of the Directive are complied with such as daily 
rest and the maximum weekly working time). 
 
Of course, it should be borne in mind that the ECJ is still to deliver its full judgment, however 
this interpretation conforms with the view of the European Commission as expressed in their 
‘Interpretative Communication’ set down just a couple of months ago. 
 
Under the Working Time Directive (WTD) workers can lawfully work up to 12 consecutive days 
without a weekly rest period provided that they are given a weekly rest period of 24 hours for 
each seven-day period and other requirements relating to daily rest and the maximum weekly 
working time are adhered to. 
 
For example, in a 14-day period the first and last days could be rest periods while the others 
could be consecutive working days. 
 
Should the ECJ follow this Opinion, it would suggest that regulation 11(2) of the Working Time 
Regulations 1998 would not be in accordance with the WTD. 
 
Why? Because regulation 11(2) allows employers to choose - as an alternative to giving a 24-
hour rest period per week - to allow: 
  

• two periods of at least 24 hours rest every fourteen days or 

• one rest period of at least 48 hours every fourteen days 
 
While Member States are able to make provisions which are more favourable to workers, 
regulation 11(2) is LESS favourable to workers because the first option allows employers to 
choose rest days which could end up having the worker working more consecutive days at the 
end of the pattern, while the second option allows employers to choose rest days which require 
the worker working for 24 consecutive days in the middle. 
 
Thus, a provision such as regulation 11(2) of the WTR 1998 which could result in workers 
working for up to 24 consecutive days is likely to be seen as less favourable. 
  
 



 

 
 

 
 
 
There can be (and often is) a ‘special case’ exemption, where the worker may be required to 
work without a weekly rest period but they must then be given an equivalent period of 
compensatory rest to make up for the time lost 
 
In the case Maio Marques de Rosa v Varzim Sol, the applicant worked for the defendant in a 
casino working a pattern which entitled two consecutive rest days. 
 
Maio occasionally worked for seven consecutive days and then as of 2010 worked no more 
than six consecutive days. He was dismissed in March 2014 and claimed for damages and 
compensation relating to the compulsory rest days to which he claimed to be entitled. He 
claimed damages and compensation in respect of: 
 

• remuneration due for overtime worked 

• seven consecutive days during which he had to work 

• the lack of the second weekly rest day and 

• additional rest days not granted to him. 
 
Having at first lost his case, he appealed to the Court of Appeal who referred to the ECJ, where 
the A-G gave his opinion. 
 
Clearly, we await the outcome of the ECJ decision. However, the way in which the A-G opines 
gives some real suggestion that there may well be freedom for the employer to choose, for 
each seven-day period, when to grant the prescribed weekly rest period. However, in the 
interim, employers would be best advised to to review any policies on weekly rest periods and 
revise them if they are currently relying on the options set out in regulation 11(2). Essentially, 
if this Opinion is followed, it means that the rest day must be taken per week rather than the 
equivalent of one day a week averaged over a longer period. 
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